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No. 10,548 


STATEMENT OP QUESTIONS PRESENTED 

1. Whether there was a fatal variance between the alle¬ 
gation of the indictment that 64 grains of a narcotic mixture, 
running to 1.10 per cent heroin, were transferred, and the 
actual proof that four envelopes each containing 16 grains, 
running to .704 per cent heroin, were transferred. 

2. Whether the prosecutor exceeded the bounds of pro¬ 
priety in argument to the jury. 

3. Whether the court failed to make it sufficiently clear to 
the jury that appellant’s guilt of each particular count 
should be established beyond a reasonable doubt. 

4. Whether the court was required to instruct the jury 
to disregard the fact that appellant did not testify in his 
own defense, despite the absence of a request for such an 
instruction. 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,548 

Spurgeon Anderson, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF FACTS 

In November, 1949, a four-count indictment was filed 
against appellant and another, Amanda Garnett, charging 
them with various violations of the narcotics laws. The 
first count charged that on September 29, 1949, the defend¬ 
ants purchased, sold, dispensed and distributed a mixture 
of 64 grains of heroin hydrochloride and milk sugar, not in 
or from the original stamped package, in violation of Sec¬ 
tion 1 of the Harrison Anti-Narcotic Act, 26 U.S.C. 2553 
(a). An anhydrous narcotic alkaloid, a derivative of 
opium, constituted about 1.10 per cent of the mixture. The 
second count charged that on the same date the same 
defendants did sell, barter, exchange and give away to 


( 1 ) 


William H. Newkirk the same amount of the same mixture, 
not in pursuance of a written order on the required form, 
in violation of Section 2 of the Harrison Anti-Narcotic Act, 
26 U.S.C. 2554 (a). The third count charged that on the 
same date the same defendants facilitated the concealment 
and sale of the same amount of the same mixture with 
knowledge that it had been imported into the United States 
contrary to law in violation of Section 2 of the Jones-Miller 
Act, 21 U.S.C. 174. The fourth count charged that on 
October 18, 1949, the same defendants facilitated the con¬ 
cealment and sale of certain mixtures totaling about 450 
grains of heroin hydrochloride and milk sugar with knowl¬ 
edge that it had been imported into the United States con¬ 
trary to law in violation of Section 2 of the Jones-Miller 
Act, 21 U.S.C. 174. (J.A. 10.) During the course of the 
trial the court directed a verdict of not guilty on the fourth 
count as to both defendants and thereafter Amanda 
Garnett entered a plea of guilty as to the other three 
counts. The trial continued as to appellant. The jury re¬ 
turned a verdict of guilty as to the first three counts and on 
February 10,1950, he was sentenced generally to imprison¬ 
ment for 2 to 8 years and fined $100. (J.A. 11.) 

The evidence for the Government may briefly be sum¬ 
marized as follows: 

William H. Newkirk, a federal narcotics agent, testified 
that on September 29,1949, at about 9:00 p.m., he and John 
Mitchell, an addict and informer, went to 1025 Seventh 
Street, N.W., and were admitted by the defendant Gar¬ 
nett. Appellant and Garnett were engaged in making 
injections in their arms with hypodermic needles. Mitchell 
ordered two “decks” 1 of heroin from appellant, received 
them from appellant, paid appellant two dollars, and im¬ 
mediately injected them into his own arm. Newkirk then 
ordered four “decks” from appellant. Appellant took 
two from his own pocket, obtained two more from Gar¬ 
nett, handed the four to Newkirk, and received four dol¬ 
lars in return. The following day Newkirk turned the 


1 A “deck” is a quantity of heroin in a small envelope (JA. 13). 
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“decks” over to another agent, McPartland. Newkirk 
identified the envelopes at the trial as Governments 
Exhibit No. 1. On October 2, 1949, Newkirk and Mitchell 
returned and Newkirk purchased four more “decks” from 
Garnett. These were identified at the trial as Government’s 
Exhibit No. 2 (J.A. 12-16.) 

Agent McPartland testified that on September 30, 1949, 
he received Government’s Exhibit No. 1 from Agent New¬ 
kirk, sealed the “decks” in a large envelope, and turned 
it over to a government chemist. None of the “decks” bore 
tax stamps. (J.A. 16-18.) 

Albert Spear, a chemist with the Bureau of Internal 
Revenue, testified that he received Government’s Ex¬ 
hibit No. 1 from agent McPartland, that he analyzed the 
contents of the “decks”, and found that they contained 16 
grains of heroin hydrochloride and milk sugar, of which mix¬ 
ture .704 per cent was heroin. He stated that heroin hydro¬ 
chloride is a derivative of opium. (J.A. 18-20.) 

Appellant did not take the stand in his own defense. He 
did, however, call as a witness the informer, John Mitchell. 
Mitchell testified that in the transaction on September 29 
he and Newkirk purchased all the “decks” from the de¬ 
fendant Garnett, that he paid her all the money, and that 
appellant was present in the room but was not a party to the 
transaction (J.A. 20-21). On cross-examination Mitchell ad¬ 
mitted that he had been an addict at the time of the trans¬ 
action on September 29; that thereafter he had gone volun¬ 
tarily to Lexington, Kentucky, and had been cured; that 
he had previously been cured in Lexington in 1944 but had 
again relapsed into addiction; and that he had previously 
been convicted of petty larceny, simple assault, and twice 
for violation of the narcotics laws (J.A. 21-25). 

In arguing the case to the jury the prosecutor stated that 
the crux of the matter was whether Newkirk or Mitchell | 
was to be believed with respect to the part played by appel¬ 
lant in the transaction of September 29, 1949. The prose¬ 
cutor pointed out that Mitchell had taken the cure once be¬ 
fore but had resumed the habit, and she argued that it was 
reasonable to believe that, foreseeing that he was likely to 
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need narcotics again, he was attempting to carry favor with 
a source of supply by giving testimony favorable to appel¬ 
lant in this case. The prosecutor further called to the 
jury’s attention the fact that, when Mitchell returned to 
Washington from Lexington, he went to appellant and did 
not inform the agents of his return. She argued that these 
facts, considered in connection with his previous convic¬ 
tions, made Mitchell unworthy of belief. (J.A. 29-33.) 

The court carefully instructed the jury on the meaning 
of reasonable doubt (J.A. 26; R. 67-69). The court then 
took up each count of the indictment individually, defined 
the essentials of the offenses alleged, and in the case of each 
count told the jury that they must be satisfied that the 
Government had proven the elements of the offense beyond 
a reasonable doubt before they could find appellant guilty 
on that particular count (J.A. 26-29; see particularly 
JA. 27, 28, 29). 


STATUTES INVOLVED 

Section 1 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U.S.C. 2553 (a)): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned 
in section 2550 (a) except in the original stamped pack¬ 
age or from the original stamped package; and the 
absence of appropriate tax-paid stamps from any of 
the aforesaid drugs shall be prima facie evidence 
of a violation of this subsection by the person in whose 
possession same may be found; and the possession 
of any original stamped package containing any of the 
aforesaid drugs by any person who has not registered 
and paid special taxes as required by sections 3221 
and 3220 shall be prima facie evidence of liability to 
such special tax. 

Section 2 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U.S.C. 2554 (a)): 

It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned, in 
section 2550 (a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, 


exchanged, or given, on a form to be issued in blank 
for that purpose by the Secretary. 

Section 1 of the Harrison Anti-Narcotic Act, as amended, 
further provides in pertinent part (26 U.S.C. 2550 (a)): 

There shall be levied, assessed, collected, and paid 
upon opium, isonipecaine, coca leaves, opiate, any 
compounds, salt, derivative, or preparation thereof, 
produced in or imported into the United States, and 
sold, or removed for consumption or sale, an internal 
revenue tax at the rate of 1 cent per ounce, * * *. 

Section 2 of the Jones-Miller Act, as amended, provides 
in pertinent part (21 U.S.C. 174): 

If any person fraudulently, or knowingly imports 
or brings any narcotic drug 2 into the United States 
or any territory under its control or jurisdiction, con¬ 
trary to law, or assists in so doing or receives, con¬ 
ceals, buys, sells or in any manner facilitates the 
transportation, concealment, or sale of any such nar¬ 
cotic drug after being imported or brought in, know¬ 
ing the same to have been imported contrary to law, 
such person shall, upon conviction, be fined not more 
than $5,000 and imprisoned for not more than ten years. 
Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury. • • • 

SUMMARY OF ARGUMENT 

I 

There was no variance between indictment and proof 
with regard to the amount of the narcotic mixture involved, 
since the charge was that 64 grains were transferred and 
the Government proved that four envelopes containing 16 


2 The term “narcotic drug” is defined in 21 U.S.C. 171 (a) as 
follows: 

The term “narcotic drug” means opium, coca leaves, cocaine, 
isonipecaine, opiate, or any salt, derivative, or preparation of 
opium, coca leaves, cocaine, isonipecaine, or opiate; # • *. 
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grains were transferred. The variance as to the percentage 
of the mixture constituting heroin was immaterial since 
the amount or description of property does not ordinarily 
need to be proven exactly. 

II 

A reading of the prosecutor’s argument reveals that it 
was based upon the evidence and did not exceed proper 
bounds. 

in 

The court carefully instructed the jury as to the nature 
of reasonable doubt, and then specifically told them, as 
to each count, that appellant’s guilt must be established 
beyond a reasonable doubt before they could convict on 
that particular count. 

IV 

Since there was no request that the jury be instructed to 
disregard appellant’s failure to testify, the court was not 
required to give such an instruction of its own accord. 

ARGUMENT 

I 

There was no Fatal Variance Between the Allegations of the 
Indictment and the Facts Proven by the Prosecution 

The indictment charged that the amount of narcotic mix¬ 
ture involved was 64 grains, 1.10 per cent of which was a 
derivative of opium (J.A. 10). Appellant asserts that the 
proof was that only 16 grains of the mixture were involved, 
and that only .704 per cent of it was a derivative of opium. 
He argues (Br. 9-12) that the variance is fatal. 

In the first place there was no variance at all as to the 
amount of the mixture, for chemist Spear testified that each 
of the four “decks” which he analyzed contained 16 grains 
(J.A. 19) making a total, as charged in the indictment, of 
64 grains. There would appear to be a variance as to what 
amount of this mixture was heroin, for the indictment al¬ 
leged that the percentage was 1.10, while Spear testified that 
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it was only .704. But the essential point under the statutes 
is that a narcotic drug is involved,—the particular amount 
involved is unimportant so far as guilt is concerned. It is 
well settled that a variance in the amount or description of 
a substance or material is ordinarily not fatal. 3 United 
States v. Wodiska, 147 F. 2d 38, 39 (C.A. 2); cf. United 
States v. Signore, 115 F. 2d 669, 672 (C.A. 7). There is 
nothing in either the record or appellant’s brief to indicate 
that appellant was taken by surprise and hindered in his 
defense, or that he will not be completely protected against 
another prosecution for the same offense. See Berger v. 
United States, 295 U.S. 78, 82. 

Appellant further argues that the Government failed to 
prove that the mixture contained an “anhydrous narcotic 
alkaloid” as alleged in the indictment. (R. 10). But the 
Government proved that the heroin hydrochloride is a deriv¬ 
ative of opium (J.A. 19), and this was sufficient under the 
allegations of the indictment. 

n 

There was Nothing Improper in the Arguments of the Prose¬ 
cutor 

Appellant contends that the prosecutor’s arguments to 
the jury were “conjectural, inflammatory, irrelevant, 
and unsupported by evidence” (Br. 12-14). It is said that 
the prosecutor’s attempts to discredit the witness, Mitchell, 
and her attacks upon the defendant were unsupported by the 
record. Several record references are given, but no attempt 
is made to specify any particular remark of the prosecutor 
which lacked support in the record. 

We submit that the argument is patently frivolous. As 
can easily be seen from the facts in our Counterstatement 
(supra, pp. 1-4), and from a reading of the prosecutor’s 
argument (J.A. 29-33), nothing was said which was not 

3 The two cases cited by appellant {Gudbeau v. United States, 288 
Fed. 731 (C.A. 5), and Coleman v. United States, 26 F. 2d 870 
(C.A. 8)) are not in point, for those were cases in which totally dif¬ 
ferent svbstances were alleged and proven. They did not involve 
mere questions of quantity. 
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1 amply supported by the record, and the tone of the whole 
! argument was throughout restrained and dignified. 

Ill 

The Court’s Instruction to the Jury on Reasonable Doubt was 

Proper and Adequate 

Three counts in the indictment were ultimately submitted 
to the jury, and appellant seems to argue (Br. 14-17) that a 
complete instruction on reasonable doubt should have been 
given to the jury in connection with each count. Or per¬ 
haps what appellant means to say is that the jury was not 
specifically told that in determining each count it was neces¬ 
sary for them to find beyond a reasonable doubt that all 
the essentials of the offense had been proven by the Govern¬ 
ment. 

In either event, we submit that the contention is ridiculous. 
As we have pointed out {supra, p. 4) the trial court 
painstakingly defined the concept of reasonable doubt 
(J.A. 26). The court then took each count individually, 
defined the essentials of the offenses, and in each instance 
told the jury that they must be satisfied beyond a reasonable 
doubt that the essential elements had been proven before 
they could find appellant guilty on that particular count 
(J.A. 27, 28, 29). Far from being faulty, the trial court’s 
instruction is a model of careful exposition of a difficult 
series of statutes. 4 


4 In connection with this section of the argument appellant con¬ 
tends (Br. 16-17) that the conviction under Count 2 must fail be¬ 
cause the Government did not prove that the sale to Newkirk on 
September 29, 1949, was not made “in pursuance of a written 
order.” It has repeatedly been held that it is unnecessary for the 
Government to prove this element of the offense. Chin Gum v. 
United States, 149 F. 2d 575, 577 (CA. 1). Furthermore, the con¬ 
victions on the first and third counts are sufficient to sustain the 
I general sentence imposed, regardless of the validity of the convic¬ 
tion on the second count. See 26 U.S.C. 2557; and see Hirabayashi 
v. United States, 320 U.S. 81, 85, 105; Meyers v. United States, 84 
U.S. App. D.C. 101,104,171 F. 2d 800, cert. den. 336 U.S. 912. 
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IV 

The Court was not Required to Instruct the Jury to Disregard 
Appellant’s Failure to Take the Stand 

Appellant contends (Br. 17-19) that it was the clear duty 
of the court to instruct the jury that they should disregard 
appellant’s failure to take the witness stand and that they 
should draw no inference of guilt therefrom. No such 
instruction was requested, nor was the court’s attention 
called to the omission. An instruction on this subject is 
not essential, and probably ought never be given unless re¬ 
quested. Kahn v. United States, 20 F. 2d 782, 784 (C.A. 
6). Many defense attorneys feel that ordinarily the in¬ 
struction merely emphasizes the failure of the defendant to 
be a witness and prefer that it not be given. It has even 
been urged that it is error to give the instruction in the ab¬ 
sence of a request. Robilio v. United States, 259 Fed. 101 
(C.A. 6); United States v. Brookman, 1 F. 2d 528, 538 (D. 
Minn.), aff. 8 F. 2d 803 (C.A. 8); Becher v. United States, 
5 F. 2d 45 (C.A. 2); Chadwick v. United States, 117 F. 2d 
902 (C.A. 5), cert. den. 313 U.S. 585. 

CONCLUSION 

It is respectfully submitted that the judgment of convic¬ 
tion should be affirmed. 

George Morris Fat, 
United States Attorney. 
Grace B. Stiles, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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APPENDIX 

1 Filed in Open Court, Nov. 21, 1949. Harry M. Hull, 
Clerk. 

The Grand Jury charges: 

On or about September 29, 1949, within the District of 
Columbia, Spurgeon Anderson and Amanda D. Garnett 
purchased, sold, dispensed and distributed, not in the origi¬ 
nal stamped package and not from the original stamped 
package a mixture totaling about sixty-four grains of heroin 
hydrochloride and milk sugar, of which mixture an anhy¬ 
drous narcotic alkaloid, a derivative of opium, constituted 
about 1.10 per cent. 

Second Count: 

On or about September 29, 1949, within the District of 
Columbia, Spurgeon Anderson and Amanda D. Garnett did 
sell, barter, exchange, and give away to one William H. 

1 Newkirk, a mixture totaling about sixty-four grains of 
heroin hydrochloride and milk sugar, of which mixture an 
anhydrous narcotic alkaloid, a derivative of opium, con¬ 
stituted about 1.10 per cent, not in pursuance of a written 
1 order written for that purpose from the said William H. 
Newkirk, as provided by law. 

Third Count: 

On or about September 29, 1949, within the District of 
1 Columbia, Spurgeon Anderson and Amanda D. Garnett 
1 facilitated the concealment and sale of a mixture totaling 
about sixty-four grains of heroin hydrochloride and milk 
sugar, of which mixture an anhydrous narcotic alka- 
1 2 loid, a derivative of opium constituted about 1.10 per 
cent, after said heroin hydrochloride had, with the 
knowledge of Spurgeon Anderson and Amanda D. Garnett, 
been imported into the United States contrary to law. 

Fourth Count: 

On or about October 18, 1949, within the District of Co- 
1 lumbia, Spurgeon Anderson and Amanda D. Garnett facili- 
1 tated the concealment and sale of a certain mixture totaling 
about one hundred and ninety-five grains of heroin hydro¬ 
chloride and milk sugar, of which mixture an anhydrous 
narcotic alkaloid, a derivative of opium, constituted about 


i 


11 


3.69 per cent, and a certain other mixture totaling about two 
hundred and fifty-five grains of heroin hydrochloride and 
milk sugar, of which mixture an anhydrous narcotic alka¬ 
loid, a derivative of opium, constituted about 2.21 per cent, 
after said heroin hydrochloride had, with the knowledge 
of Spurgeon Anderson and Amanda D. Garnett, been im¬ 
ported into the United States contrary to law. 

5 Filed Jan. 25, 1950. Harry M. Hull, Clerk. 

On this 19th day of January, 1950, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury upon their oath say 
that the defendant is guilty on counts one, two and three as 
charged in the indictment, and by direction of the Court the 
defendant is not guilty on count four of the indictment. 

• •••••• 


7 Filed Feb. 17.1950. Harry M. Hull, Clerk. 

On this 10th day of February, 1950 came the attorney 
for the government and the defendant appeared in person 
and by counsel, M. Edward Buckley, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilt of the of¬ 
fenses of Vio. Secs. 2553a, 2554a, Title 26, U. S. Code Vio. 
Sec. 174, Title 21, U. S. Code as charged in counts one, two, 
and three and the court having asked the defendant whether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Two (2) Years 
to Eight (8) Years, and to pay a fine of One Hundred 
($100.00) Dollars. 

#•••••• 
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21 January 16, 1950. 

The above-entitled action came on for trial before the 
Hon. Edward M. Curran, United States District Judge, at 
10 o’clock a. m. 

• •••••• 

25 "William H. Newkirk was called as a witness by 
the United States and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination. 

By Mrs. Stiles: 

Q. Will you state your name, please? 

A. William H. Newkirk. 

26 Q. What do you do, Mr. Newkirk? 

A. Federal narcotic agent. 

Q. Directing your attention to September 29, 1949, did 
you have occasion to see the two defendants in this case? 
A. Yes, ma’am, I did. 

Q. Will you tell the circumstances under which you saw 
them? 

A. Accompanied by a man who knew the defendants, by 
the name of John Mitchell, I went to 1025 7th Street, North¬ 
west, Washington, D. C., where this man, John Mitchell, 
whistled at that point from a position on the sidewalk. A 
window was opened upstairs and a key was thrown down by 
the defendant there (indicating). 

Mr. Buckley: Which defendant? 

The Witness: Amanda Garnett, the lady defendant. 

The man Mitchell took the key, opened the door leading 
from the sidewalk. We closed the door behind us and went 
upstairs. We went up to a front room upstairs on the second 
floor. 

The Court: When was that? 

The Witness: It was about 9 o’clock, Your Honor, 9 
o’clock p. m., on September 29, 1949. 

In the room we found the two defendants there. They 
were in the process of making injections of some sort of 
powder in the arm by means of hypodermic needles 

27 and syringes. We ordered, that is, the man Mitchell 
ordered two decks and we asked for heroin. He was 

furnished two decks of heroin by the defendant, Spurgeon, 
the man. He had been advanced $2 by me in advance funds. 
He paid Spurgeon Anderson, gave the money to the man 
defendant here. 
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The Court : That was on September 29 ? 

The Witness: Yes, sir. 

The Court: And he ordered the heroin from whom? 

The Witness: Spurgeon Anderson, Your Honor. 

The Court : What did Anderson do ? 

The Witness : Anderson took two decks of a white sub- I 
stance from his pocket and handed them to the man Mitchell. I 

The Court: What do yon mean by “decks”? 

The Witness : Your Honor, a deck is a quantity of heroin | 
or white substance contained in an envelope about the size | 
of a church collection envelope. When that is full or par- | 
tially full we call it a deck of heroin. 

The Court: What did you say the man’s name was with 
you? 

The Witness: John Mitchell. i 

The Court: Mitchell ordered heroin from Anderson? 

The Witness: Yes, sir, he did. 

The Court: And Anderson took the envelope with the 
white substance in it and handed it to Mitchell? 

The Witness: Yes, sir. 

28 The Court : And Mitchell handed over the $2 ? 

The Witness : That is correct. 

The Court: You had given the $2 to the associate? 

The Witness: Yes. 

The Court : What did Mitchell proceed to do ? 

The Witness : He proceeded to inject them into his arm. 

The Court: Both of them? 

The Witness : Yes, one in each arm. 

The Court: All right. i 

The Witness: At that point, I ordered four decks; that 
is, I ordered two decks from the defendant,- 

Mr. Buckley: From which defendant? 

The Witness : From the defendant, Spurgeon Anderson. 
Spurgeon Anderson took two decks from his pocket and 
handed them to me. He asked Garnett for two additional 
decks which she handed to him very reluctantly, because 
she said to him she didn’t know me and she didn’t want to 
sell to me; that she was afraid, that I was a stranger. He 
said go ahead and get it, that I was all right. He took the 
two decks and handed me four decks. I paid him $4. We 
had a conversation about a purchase later. 

The Court : Bid the defendant, Garnett, hand two decks 
to you or to Anderson? 

The Witness: To Anderson. 

The Court: And Anderson handed the decks to 
you? 
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29 The Witness: Yes. 

The Court : And yon received four decks from An¬ 
derson and you paid him for them? 

The Witness: That is right. I later turned them over to 
! Agent McPartland for delivery to the United States 
chemist. 

By Mrs. Steles: 

Q. Did you mark that in any way before you turned it 
over to Agent McPartland? 

Al. Yes, ma’am. I placed my initials on the deck. 

Mrs. Stiles: Your Honor, I asked that this be marked 
Government’s Exhibit No. 1. 

(An envelope was thereupon marked Government’s Ex¬ 
hibit No. 1 for Identification.) 

By Mrs. Stiles : 

Q. Officer Newkirk, I hand you an envelope which ap¬ 
pears to have been sealed and opened. Have you ever seen 
this envelope, the outer envelope I am talking about now? 

A. Yes, ma’am I have. I have seen this envelope. 

Q. Is this identified in any way by your initials? 

A. Yes, ma’am, I have my initials on them. 

Q. Will you look at the contents and tell me whether you 
i have seen those before and how many articles do you have 
in your hand? 

A. Four. 

30 Q. What are they? 

A. They are brown Manila envelopes. We call 
them “decks”. 

The Court: That is, you got them from Anderson? 

The Witness: Yes, sir, I did. 

The Court: Are your initials on there? 

The Witness: Yes, sir. 

The Court: Where? 

The Witness: My initials are under the date. 

By Mrs. Stiles: 

Q. And you turned these over to Agent McPartland, is 
that correct? 

A. That is correct. 


♦ 


Cross-Examination. 

By Mr. Buckley : 

Q. Agent Newkirk, the 29th was the first time you 

31 were there? 

A. Yes, it was. 

Q. And this fellow, John Mitchell, where is he today, if 
you know. 

A. He is in the United States Health Center for a cure for 
addicts. 

Q. When was the last time that you saw Mitchell? 

A. I didn’t understand you. 

Q. When did you last see this Mitchell? 

A. I saw Mitchell sometime between the 1st and the 18th 
of October, 1949. I don’t remember the exact date. 

32 Q. He was an informer, was he not? 

A. Yes, sir. 

Q. When was it you turned this exhibit over to Agent 
McPartland? 

A. On September 30,1949. 

The Court: You mean the following day? 

The Witness: Yes, Your Honor. 

The Court: Where did you keep it that night? 

The Witness : I kept it with me up until I took it to my 
room with me and I locked myself in. 

The Court: There was no one else there? 

The Witness: No, sir; I was there alone and the 

33 next morning I turned it over. 

By Mr. Buckley: 

Q. The next morning, you say you sealed this with Agent 
McPartland? 

A. He witnessed the sealing then. 

Q. And you turned it over to him then? 

A. Yes, sir. 

Redirect Examination. 

By Mrs. Stiles: 

Q. Agent Newkirk, directing your attention to October 2 
1949, did you see either of these defendants on that date? 
A. Yes, ma’am, I did. 

Q. Which one? 

A. I saw the defendant Garnett. 
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Q. Tell us the circumstances under which you saw her 
on October 2. 

A. I went to the same address in the company of the same 
man, John Mitchell. He whistled. She threw the window 
up and she threw the key down. I opened the door and when 
I got up there she sold me four decks. I turned those over 
to Agent McPartland on that same date. 

34 (A brown envelope was marked Government’s 
Exhibit No. 2 for Identification.) 

By Mrs. Stiles: 

Q. I show you Government’s Exhibit No. 2 for Identi¬ 
fication, a brown envelope, and ask you if you have seen 
that before? 

A. Yes, ma’am, I have. 

Q. Does that bear your initials also ? 

A. Yes, ma’am, it does. 

Q. Will you look on the inside and see if you have seen 
the contents before? 

A. Yes, ma’am, I have. 

Q. Where did you see those before? 

A. These are the ones that I purchased from the defend¬ 
ant Garnett on October 2, 1949. 

Q. Do those bear your initials also? 

A. Yes, ma’am, they do. 

The Court: At the time you purchased them, did you 
give to either one of the defendants a special blank form 
issued by the Secretary of the Treasury? 

The Witness: No, Your Honor, I did not. 

• •••••• 

37 Joseph F. McPartland was called as a witness by 
the United States, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination. 

By Mrs. Stiles: 

Q. Will you state your full name for the record, please? 

A. Joseph F. McPartland. 

Q. What do you do, Mr. McPartland? 

A. I am a Federal narcotic agent. 

Q. Directing your attention to about October 3, 1949, 
did you have turned over to you certain material in enve¬ 
lopes by Agent Newkirk? 

A. Yes. 
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Q. I show you Government's Exhibit No. 2 for Identi¬ 
fication and ask you if you have seen this envelope before! 

A. Yes, ma’am. 

Q. Will you look at the contents and see if you have seen 
those before? 

A. Yes, ma’am. 

Q. When did you see those the first time? 

A. These were given to me on October 2 by Agent New¬ 
kirk in the Office of the Bureau on October 2. 

Q. Is that the date you have on there? 

A. Yes, ma’am. 

38 Q. What did you do with those after they were 
given to you? 

A. I placed them in this envelope, made out the face 
of it, sealed it, signed it and the mailing and sealing was 
witnessed by Agent Newkirk and that was in the Office of 
the Bureau. 

Q. What did you do with it then? 

A. I kept it in my possession until I turned it over to 
the United States chemist. 

Q. When you turned it over to the chemist, it was sealed, 
is that correct? 

A. It was sealed. 

Q. Directing your attention to September 29, 1949, or 
September 30, did you again receive certain envelopes 
from Agent Newkirk? 

A. I believe that was September 30. 

Q. I show you Government’s Exhibit No. 1 for Identifi¬ 
cation and ask you if you have seen that envelope before? 

A. Yes, ma’am. 

Q. Will you look at the contents and see if you have 
ever seen that before? 

A. Yes, ma’am. 

Q. Is that marked with your initials? 

A. The envelope is and this is my handwriting all on the 
envelope with the exception of those initials there 

39 (indicating). 

Q. Whose are they? 

A. They are the initials of William H. Newkirk. 

Q. Did you place those envelopes in that large envelope 
as they are there now? 

A. Yes, ma’am. These envelopes here (indicating) not 
bearing any tax stamps were placed by me in this envelope 
as I did in the case of the other exhibit. 

Q. Did any of these bear tax stamps, any of the enve¬ 
lopes, indicating a tax paid? 

A. No. 
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The Court: On this date of September 30, from whom 
did you receive the envelope? 

The Witness: From William H. Newkirk. 

The Court: What did you do with them when you 
received them? 

The Witness: I kept them in my possession and placed 
them in the envelope and put them in the safe. 

The Court: Did you seal that envelope? 

The Witness: Yes. 

The Court: Did you turn it over to the United States 
chemist? 

The Witness: Yes, sir. 

40 Cross-examination 

A. Q. Are you acquainted with one John Mitchell? 

A. Yes, sir. 

Q. Do you know where he is today? 

A. To the best of my knowledge, I do know where he is. 
Q. Where would you say he was? 

A. I believe he is at the narcotic farm at Lexington, 
Kentucky. 

Q. How long is it since you last saw Mitchell? 

A. I couldn’t say with certainty but I think it was the 
last of October. 

• •••••• 

42 Q. You testified when you received them, none 
of the packages bore tax stamps? 

A. That is correct. 

• •••••• 

43 Albert A. Spear was called as a witness by the 
United States and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mrs. Stiles: 

Q. Will you state your full name for the record, Doctor? 
A. Albert A. Spear. 

Q. What do you do, Doctor? 

A. I am a chemist with the Internal Revenue Bureau. 
Q. Dr. Spear, I show you Government’s Exhibit No. 1 
and ask you if you have ever seen that exhibit before? 

A. Yes, ma’am. 

Q. And when did you first see it? 

A. October 4. 
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Q. Where did you first see it? 

A. In the laboratory. 

Q. Who turned it over to you, if anyone? 

A. Agent McPartland. 

Q. When he turned it over to you, was it sealed or opened? 
A. Sealed. 

Q. Who opened it? 

A. I did. 

Q. Did you examine the contents of it? 

44 A. Yes ma’am. 

Q. Will you examine the contents and see if the 
envelopes are the same? 

A. Four sealed envelopes. 

Q. Did you open those inner envelopes? 

A. Yes, ma’am. 

Q. Did you make a chemical analysis of the contents 
of those envelopes? 

A. I did. 

Q. What did you find they contained? 

A. These contained 16 grains of heroin hydrochloride 
and milk sugar. It ran .704 percent heroin. There was 
actually 1.10 grains of heroin in each capsule. 

The Court: What is heroin hydrochloride? 

The Witness: A derivative of opium. 

The Court: You are now talking about Government’s 
Exhibit No. 1? 

Mrs. Stiles: Government’s Exhibit No. 1, yes, sir. 

By Mrs. Stiles: 

Q. I show you Government’s Exhibit No. 2 for Identi¬ 
fication and ask you if you have seen that before? 

A. Yes, ma’am. 

Q. Where did you see that? 

A. In the laboratory. 

Q. Under what circumstances? 

45 A. It was brought in by Agent McPartland in the 
same condition; sealed. 

Q. Did you open all of those envelopes, both inner and 
outer envelopes? 

A. That is right. 

Q. Did you examine the contents of those inner envelopes ? 
A. I did. 

Q. What did you do, make a chemical analysis of them? 
A. I did. These contained 15 grains of heroin hydro¬ 
chloride and milk sugar. They each ran .55 percent heroin. 
There was actually 3.69 grains of heroin in each envelope. 
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Q. Is this also a derivative of opium, as you testified the 
first exhibit was? 

A. Yes, ma’am. 

• •••••• 

50 John Samuel Mitchell, was called as a witness 
by the defendants and, having been first duly sworn 

was examined and testified as follows: 

Direct Examination. 

By Mr. Buckley: 

Q. Mitchell, what is your full name? 

A. John Samuel Mitchell. 

Q. What is your address, Mitchell? 

A. 647 7th Street, Northeast. 

Q. Mitchell, directing your attention to September 29 
of last year, on that occasion did you, in company with 
Agent Newkirk, go to certain premises on 7th Street? 

A. We did. 

Q. Was there anyone else with you? 

A. No one but Mr. Newkirk and myself. 

Q. When you arrived at the premises what happened? 
Were you admitted? 

A. We were. 

Q. And at that time, did you stay on that ground floor 
or did you go upstairs or where did you go? 

A. We went upstairs on the second floor. 

A. We went upstairs on the second floor. 

51 Q. When you got upstairs on the second floor who, 
if anyone did you see. 

A. I seen Amanda and there were several people in 
there. I don’t know all who was in there but there was 
four or five people who were present. 

Q. You say you saw Amanda? 

A. Yes, I did. 

Q. Did you see Anderson? 

A. I think I did. 

Q. Was Agent Newkirk in the same room with you in 
those premises on that occasion? 

A. He was. 

Q. Is that the same room in which these other people 
were in? 

A. That is right. 

Q. On that occasion, did you purchase narcotics in those 
premises? 

A. I did. 
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Q. And, if so, from whom did yon purchase them? 

A. I purchased it from Amanda Garnett. 

Q. Do you recall how many or how much you did pur¬ 
chase? 

A. It was $6 worth. 

Q. What did you do, if anything, with the narcotics that 
you got? 

A. I used two pieces that I had. 

52 Q. What became of the other pieces? 

A. The other pieces, four pieces, Officer Newkirk 
taken the four pieces. 

Q. Who did he take them from? 

A. He taken them from Amanda Garnett. 

Q. Did you pay the $6 for them? 

A. I did. 

Q. To whom did you hand the $6 ? 

A. To Amanda. ’ 

Q. And on that occasion, did Anderson have anything 
to do at all with the transaction? 

A. No, he didn’t. 

Mr. Buckley: That is all. 

Cross Examination. 

By Mrs. Stiles : 

Q. You say that you handed the $6 to Amanda, is that 
right? 

A. I did. 

Q. When did you hand her the $6? 

A. After I had obtained the drugs. 

Q. How much did you obtain from her when you handed 
her the $6? 

A. I obtain two pieces. I got two pieces that I used. Mr. 
Newkirk got four pieces. In other words, he ordered four 
and I ordered two. 

• •••••• 

54 Q. And you paid her for the whole six at one time? 
A. Yes. 

Q. Where was Anderson all this time? 

55 A. I didn’t see Anderson. 

The Court: You didn’t see him? 

The Witness: I mean during the time that the trans¬ 
action was made. I was doing the transaction with her. I 
wasn’t paying any attention to what Anderson was doing. 
The Court: Where was Anderson? 
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The Witness: He was there. 

The Court: In the same room with yout 
The Witness: Yes, sir. 

The Court: What was he doing? 

The Witness: I don’t recall. If I am not mistaken, I 
think he was reading a magazine. 

• •••••• 


57 Mrs. Stiles : Your Honor, at this time I would like 
to offer in evidence the exhibits that have been identi¬ 
fied here as Government’s Exhibits No. 1 and No. 2 for 
identification. 

The Court: Very Well. 

(The envelopes previously marked Government’s Ex¬ 
hibits Nos. 1 and 2 for Identification were received in evi¬ 
dence.) 

Mr. Buckley : If Your Honor please, with respect to the 
Indictment No. 1747-49, and Indictment No. 1678-49, 

58 the defendant, Amanda Garnett, wishes to enter a 
plea of guilty. 

The Court: I am going to direct a verdict on the fourth 
count in 1747-49. 

Mr. Buckley :Yes, Your Honor. 

The Court: Take the plea. 

(Thereupon, a plea of guilty was taken by Amanda Gar¬ 
nett in Criminal No. 1678-49.) 

Mrs. Stiles: Your Honor, at this time I would like to 
move to dismiss Criminal 1671-49 against Spurgeon Ander¬ 
son and Amanda D. Garnett. That case is under the new 
indictment 1747-49 which we are now trying. 

The Court: Very well. 

(Criminal Action No. 1671-49 was dismissed by the Gov¬ 
ernment.) 

(In Criminal No. 1747-49 a plea of guilty was taken by 
Amanda D. Garnett.) 

• •••••• 

60 John Samuel Mitchell was recalled as a witness 
and, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 
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Further Cross Examination. 

By Mrs. Stiles : 

Q. You stated when you were on the stand day before 
yesterday, I believe it was, that you purchased these nar¬ 
cotics from this Amanda Garnett, is that right? 

A. I did. 

Q. You stated also, I believe, that you used some of these 
narcotics in the place where you purchased them? 

A. Yes. 

Q. You are an addict, are you? 

A. I was an addict. 

Q. Shortly after this occasion on September 29, didn’t 
you go to Lexington, Kentucky? 

A. I did. 

Q. For a cure? 

A. I did. 

Q. When did you leave there? 

61 A. I have been back about three weeks. 

Q. How long? 

A. About three weeks. I stayed down there two months. 

Q. And you went down there as a result of the narcotics 
people having sent you there at your request, is that right, 
for a cure? 

A. I went there on my own accord. I wasn’t sent by 
anybody. I went. 

Q. You wanted to go. You asked permission to go? 

A. I didn’t have permission from them to go. I wasn’t 
under obligation to them. 

Q. Who did you make application to? 

A. I went down to the United States Public Health 
Service and filled out papers. 

Q. And you had assisted in their work, the work of the 
Narcotic Bureau, is that right? You were assisting these 
agents the day you went there to this house wher you 
bought these narcotics? 

A. That is right. 

Q. In appreciation of what you had done to help them, 
didn’t they pay your fare out to Lexington, your railroad 
fare? 

A. Yes. 

Q. They did do that and you stayed out there and you 
have been back about three weeks? 

62 A. Yes. 

Q. As a matter of fact, you felt that you should 
come in here and help out these people who haa been fur- 
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nishing you narcotics before you went to Lexington, isn’t 
that right? 

A. Say that again. 

Q. I said you felt you should come here and help Ander¬ 
son who had been helping you get narcotics prior to the 
time you went to Lexington, isn’t that right? 

A. No. I felt that I was supposed to help him or any¬ 
one else out but the mere fact that I was asked to come 
down and appear as a witness, I did so. 

Q. And you haven’t had any narcotics from him since you 
got back? 

A. No; I don’t use narcotics any more. 

Q. You have been to Lexington before this time, haven’t 
you? 

A. Yes, I have. 

Q. And you took up using narcotics after you had been 
there before, didn’t you? 

A. Took up using- 

Q. I mean you resumed your use of narcotics after you 
were at Lexington the first time, didn’t you? 

A. After a period of time, I did. 

Q. So you were using them again on September 29? 

A. September 29, yes, I was using them September 
63 29. 

Q. When was it that you were at Lexington be¬ 
fore for treatments? 

A. I was in Lexington in ’44. 

Q. At that time, you had been sent there for violation 
of the narcotic laws, hadn’t you? 

A. I was sentenced to a term of twenty months to five 
years for violation of the Harrison Narcotic Act. 

Q. When you help out the Government narcotic agents 
like this, it sort of gets you in wrong with the narcotics 
peddlers, doesn’t it, as an addict, I mean? 

A. Gets you in wrong? 

Q. I mean it is hard for you to get narcotics after that, 
isn’t is, after you help out these narcotic agents to locate 
the peddlers? 

A. I wouldn’t know. You could be right but, you see, 
right after this last raid, I went to Lexington. I haven’t 
tried to secure no narcotics since I have been back because 
I have no need for them. 

Q. You know from your experience you probably will 
have need for them as you had after you got out before, 
don’t you? 

A. After I got out before and felt like I wanted some 
I was able to secure them. 
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Q. And this time yon want to be able to secure them 
when you need them? 

64 A. No; I don’t expect to need any. 

Q. You didn’t expect to need any when you came 
out before, did you? 

Mr. Buckley : If Your Honor please, I submit this is 
argumentative. 

The Court: I didn’t get the question. 

Mrs. Stiles: He said he didn’t expect to ever need nar¬ 
cotics again and I said he didn’t expect to need them after 
he came out of Lexington the other time. 

The Witnesss I can’t foretell the future. I can only 
foretell the past. What the future has in store for me I 
don’t know but, if I can remain thinking, as I do now, 
it will be the next 20 years and I still won’t have any need 
for them. 

By Mrs. Stiles: 

Q. That is what you hoped but, based on the past- 

A. You live on hopes. 

Q. But based on your past experience, you expect that 
you will need them before that time, don’t you? 

A. No, I don’t expect I will ever need them. 

Q. Are you the same John Mitchell who was convicted 
in 1938, December, 1938, of petit larceny? 

A. Yes, I was. 

Q. And in June, 1939, for violation of the narcotics 
law? 

65 A. Yes, I was. 

Q. And the same John Mitchell who was convicted 
in April, 1941, of simple assault? 

A. Yes, I was. 

Q. And then in 1944 for another violation of the nar¬ 
cotics law? 

A. That is correct. 

Court’s Charge to the Jury 

• •••••• 

67 This indictment that I just read to you is not part 
of the evidence and is not to be considered by you as 
evidence. It is merely a charge or an allegation placed by 
the Government against the defendant, each material part 
of which must be proved and proved beyond a reasonable 
doubt. 
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The defendant in this case, like all defendants in criminal 
cases, is presumed to be innocent and that presumption 
stays with him throughout the progress of the trial until it 
is overcome by evidence establishing his guilt beyond a 
reasonable doubt. 

What do we mean by reasonable doubt? A reasonable 
doubt is a doubt for which we may assign a reason. It is 
based on reason. It is predicated on reason. 

The Government does not have to prove a defend- 
68 ant guilty beyond all doubt. The Government does 
not have to prove a defendant guilty to a mathe¬ 
matical certainty, to an absolute certainty. The Govern¬ 
ment has met its burden if it proves a defendant guilty to 
a moral certainty. Hence, the use of the term “reasonable 
doubt”. 

A reasonable doubt is such a doubt as would leave a 
juror’s mind, after a careful and candid investigation of 
all the facts and circumstances, so undecided that he is 
unable to say that he has an abiding conviction of the de¬ 
fendant’s guilt or such a doubt as, in the graver and more 
important transactions of life would cause an ordinary and 
prudent person to hesitate and pause. 

• •••••• 

71 The defendant, in this case, in Count 2 of the in¬ 
dictment, is charged with the violation of the char¬ 
acter that I have just mentioned, that is, that he did sell, 
barter, exchange and give away to one William H. Newkirk 
a mixture totaling about 64 grains of heroin hydrochloride 
and milk sugar which the Government contends is a deriva¬ 
tive of opium, that is, heroin hydrochloride, without the 
written order of the person to whom the drug was sold, 
bartered, exchanged or given away and without said written 
order being on the form issued for such purpose by the 
Secretary of the Treasury. 

The Secretary of the Treasury, ladies and gentlemen of 
the jury, through the Collector of Internal Revenue, sells 
the so-called order form to all persons entitled under the 
law to narcotic drugs and the name of the purchaser of such 
form is stamped on them before they are delivered to him. 
No person other than the purchaser of these forms is per¬ 
mitted to use them. You are instructed that if you find 
that at the time and place alleged in Count 2 that the de¬ 
fendant, Spurgeon Anderson, sold to the witness, Newkirk, 
a quantity of heroin hydrochloride and you find this heroin 
hydrochloride is a derivative of opium and that such sale 
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was not made on the written form prescribed and issued for 
that purpose by the Secretary of the Treasury, then you 
will be warranted in finding the defendant guilty, as 
charged, in the second count. 

72 As counsel has told you, mere presence at the scene 
of an alleged crime is not sufficient to warrant a ver¬ 
dict of guilty and if you believe, from the evidence, that the 
defendant did not participate in the alleged sale, of course 
it is your duty, under the law, to return a verdict of not 
guilty. If you believe that Anderson and the defendant, 
Garnett, acted together with a mutual understanding and 
common purpose and intent and were concerned with one 
another in the commission of the offense or aiding or abet¬ 
ting or assisting each other in the commission of this crime, 
each would be guilty. 

If you believe beyond a reasonable doubt, at the time and 
place in question, that there was a sale of heroin hydro¬ 
chloride and the actual decks were handed to Newkirk by 
the defendant Garnett and the money was paid by Newkirk 
to the defendant Anderson, even though he did not handle 
it and you are satisfied beyond a reasonable doubt that he 
was assisting Garnett in this sale, that is a fact for you to 
consider in determining the guilt or innocence of the de¬ 
fendant Anderson. If you believe that he did not, you must 
return a verdict of not guilty. That is the second count 
where the heroin hydrochloride is sold without the proper 
form being issued by the Secretary of the Treasury. 

The third count involved a violation of the Jones-Miller 
Act, which is known as the Narcotic Drug Import 

73 and Export act. This statute makes it unlawful for 
any person to fraudulently or knowingly import or 

bring any narcotic drug into the United States or any terri- • j 
tory under its control or jurisdiction contrary to law or to | 
assist in so doing or to receive, conceal by stealth or in any j 
manner facilitate the transportation, concealment or sale | 
of any narcotic drug after it has been imported or brought | 
in knowing the same to have been imported contrary to 
law. This Act goes further and I quote from it and it says, j 
“Whenever on trial for a violation of this section, the de¬ 
fendant is shown to have or to have had possession of a 
narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury.” 

The defendant, in this case, in Count No. 3 is charged ( 
with a violation of the Jones-Miller Act in that he facilitated 
the concealment and sale of a mixture totaling about 64 
grains of heroin hydrochloride and milk sugar, of which 
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mixture an anhydrous narcotic alkaloid, a derivative of 
opium, constituted about 1.10 percent after said heroin 
hydrochloride had, with the knowledge of Spurgeon Ander¬ 
son, been imported into the United States contrary to law. 
“To facilitate the concealment of” merely means to make 
easier or less difficult and you will note, ladies and gentle¬ 
men of the jury, that this count alleges that the defendant, 
well knew that the said heroin hydrochloride had been 

74 imported into the United States contrary to law. 
This is an essential element of the offense and the 

duty, therefore, rests upon the Government to prove beyond 
a reasonable doubt, first, that heroin hydrochloride was, in 
fact, a derivative of opium; second, that it had, in fact, been 
imported into the United States contrary to law, and third, 
that the defendant had knowledge of that fact. 

These last two elements, that is, that heroin hydrochloride 
had, in fact, been imported into the United States contrary 
to law and that the defendant had knowledge of that fact 
would generally be difficult, if not impossible, to prove and 
so the law provides a special rule of evidence to meet that 
situation and that is the statute that I referred to a minute 
ago, that part of the statute that says that whenever on 
trial for violation of the statute under which this prosecu¬ 
tion is based, the defendant is shown to have had possession 
of a narcotic drug, such possession shall be deemed suf¬ 
ficient evidence to authorize a conviction until the defendant 
explains the possession satisfactorily to the jury, so that 
if you believe and believe beyond a reasonable doubt, ladies 
and gentlemen, that the defendant at the time and place 
in question, that is, in the District of Columbia on the 29th 
day of September, 1949, facilitated the concealment of 
heroin hydrochloride having knowledge that it had been 
imported into the United States contrary to law and 

75 the defendant knew that fact and, following what 
the law says, that the possession alone is sufficient 

evidence to authorize a conviction under that particular 
statute, it would be your duty under the law to return a 
verdict of guilty. Of course, if this defendant did not have 
possession of the narcotic drug, that provision of the 
statute would not apply and, under those circumstances, 
it would be your duty to return a verdict of not guilty on 
the first count of the indictment. 

With respect to the remaining count, which is Count 1, 
that alleges a violation of the Harrison Act in that the 
defendant purchased, sold, dispensed and distributed—and 
it makes no difference which he did for he doesn’t have to 
do all—whether he sold, whether he dispensed, whether he 
purchased it or whether he distributed it not in the original 
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stamped package and not from the original stamped pack¬ 
age a mixture totaling about 64 grains of heroin hydrochlo¬ 
ride and milk sugar, the law provides, ladies and gentlemen 
of the jury, that the absence of appropriate tax paid stamps 
for any of such drugs, that is, opium, cocoa leaves or deriva¬ 
tives, compounds or preparations therefrom shall be prima 
facie evidence of the violation by the person in whose pos¬ 
session such drug or drugs may be found. Prima facie 
literally means “first appearing”; “at first blush”. It is 
not conclusive. It may be rebutted. In other words, the 
law says that the absence of the tax paid stamps on 

76 the decks, as they were referred to, raises a presump¬ 
tion which is a prima facie presumption that there 

was an unlawful sale and that heroin hydrochloride was 
sold not then and there in the original stamped package 
nor from the original stamped package. It is a presumption 
of fact and it is not a presumption of law. If you believe, 
and believe beyond a reasonable doubt, ladies and gentle¬ 
men of the jury, that at the time and place in question in 
the District of Columbia on or about September 29, 1949, 
that the defendant, Spurgeon Anderson, sold heroin hydro¬ 
chloride and milk sugar and that is a derivative of opium 
and he sold it not in the original stamped package and not 
from the original stamped package, it will be your duty, 
under the law, to return a verdict of guilty on Count 1. 
If you believe, of course, that he did not have possession 
of a narcotic drug and that he did not make the sale and 
the sale was made to Newkirk or Mitchell by the defendant, 
Garnett, then, of course, under those facts the defendant 
would not be guilty and it would be your duty, under the 
law, to return a verdict of not guilty. 

77 Is there anything else? 

Mr. Buckley : No, Your Honor. 

• •••••• 

86 Argument on Behalf of the United States. 
Mrs. Stiles: 

• •••••• 

90 The crux of the whole thing, ladies and gentlemen, 
is whether or not you believe Agent Newkirk or 
whether you believe this witness for the defense, Mitchell; 
in other words, whether you believe the narcotics were sold 
to Agent Newkirk by Spurgeon Anderson or by Amanda 

Garnett. . 

Now let’s see what we have in this witness Mitchell. 
Agent Newkirk and, I believe, also Agent McPartland knew 
who this man was who took Agent Newkirk there that day. 
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It is quite obvious to anyone, I am quite sure, in order to 
get contact with these people who sell narcotics that agents 
have to have someone who is a buyer of narcotics; in 

91 other words, someone who gets them the entrance 
into this place so that is why Agent Newkirk took 

this man, who admits he is an addict, to this place. He says 
he is an addict and he admits just what Agent Newkirk 
told you, and the other agent, that he went to Lexington 
for a cure voluntarily. He told you that on the stand. The 
agents were asked where this man was and they said he 
went voluntarily to Lexington to take the cure and ap¬ 
parently they did not know he was back because they said, 
as far as they knew, he was still there. 

Now Mitchell says he has been back several weeks, two 
or three, I have forgotten which. He admits that he did 
go there; that the government paid his railroad fare there 
in appreciation of what he had done, that they gave him 
the opportunity to go and get this cure. 

Mitchell tells you he has had the cure before. He was 
there in 1944 and he was sent there then, as he was on one 
other occasion, for violation of the narcotic act himself. 
That doesn’t mean using it, ladies and gentlemen of the 
jury, because he wouldn’t have been sent there for that 
reason but he says he was cured then and then a short while 
afterward he took it up again. 

Ladies and gentlemen of the jury, it is reasonable that 
this man having come out and foreseeing that he is going 
to be, in the future, in the same spot he was before and 
want to resume his use of narcotics, has got to make 

92 friends with somebody selling them. It is reason¬ 
able that these people who sell narcotics do not feel 

very friendly to those who turn them over, so to speak, 
to the narcotic agent, as this man did take Agent Newkirk 
there on this day. 

So it is reasonable, when they come out from these cures 
and need narcotics again, they may have a great deal of 
difficulty in getting it because they have turned in these 
peddlers so, in order to have someone help him out when 
he needs narcotics again, he is building his fences now, 
ladies and gentlemen, and this is a good opportunity to 
come in here and testify on behalf of somebody .who has 
sold him narcotics before. 

I submit, ladies and gentlemen of the jury, his testimony 
is not worthy of belief for that very reason. He has told 
you, even though he says now he is sure he is cured, but 
he has told you once before he went to Lexington which is 
the place where they send people who want to be cured of 
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the drug habit, that he went there once before, he came ont 
cured and then took it up again. 

So, ladies and gentlemen of the jury, he came in here 
to help out someone who had sold him narcotics before and 
if he gets this man off, in the future he will be sitting 
pretty and can get all the narcotics he wants. I submit to 
you that his testimony is not worthy of belief and that is 
all you have against the word of agents who work 
93 day in and day out trying to stop this terrible traffic 
in narcotics and it is the most awful traffic, I am sure 
you will agree with me, that we have. It is the most vicious 
crime that we have going on; one that is creeping in places 
that we hate to think of it creeping in, among our young 
people. It is a traffic that ought to be stopped and the 
only way it can be stopped is with these narcotic agents 
working the way they have to work and working with the 
people they have to work with, to come in and give you, as 
law abiding citizens and people who want the character 
of our people built up, a chance to say “this man will be 
stopped in his tracks” and I say to you, ladies and gentle¬ 
men of the jury, this is your opportunity to stop this 
defendant, Spurgeon Anderson, from selling narcotics. 

• •••••• 

98 Mrs. Stiles: May it please the Court, ladies and 
gentlemen of the jury: Counsel makes much of the 

fact the government did not bring this witness Mitchell in. 
You heard the narcotic agents testify very frankly where he 
was and it is reasonable to believe that they believed he 
was in Lexington or they would not have testified under 
oath that he was there. 

After all, experienced people like these agents, who come 
in and out of Court every day, do not deliberately get 

99 on the witness stand and lie because they know very 
well that that does nothing to help anybody. They 

have more to gain by telling the truth than they do by lying. 
It is reasonable to believe that these witnesses believed 
what they were saying; that they did not know this man 
had been released from Lexington. If they had, they 
certainly would not have failed to talk to him and known 
whether or not he was in Washington. They would not 
have said, in answer to a question on cross examination, 
that he was in Lexington. They certainly would not be 
foolish enough to put themselves in the position of being 
shown that that is not true. 

The fact that the agents did not check up and send sub¬ 
poenas out there for this trial, ladies and gentlemen of the 
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jury, can be answered this way: This man is not an agent, 
this man Mitchell. He is a drug addict, who has to be used 
by these agents to get the information they want. In other 
words, an agent cannot walk into a place and buy narcotics. 
He cannot walk in openly and above-board in a place like 
you can in other kinds of crime. He has to really sneak in 
behind a drug addict in order to get his evidence. That is 
how they have to work and, naturally, they do not have and 
none of us have much respect to these addicts. 

Ladies and gentlemen of the jury, when the day comes 
that a narcotic agent has to bring in an addict that he has 
used to corroborate his testimony, it is pretty bad. 

100 These agents did not feel that they needed to bring 
in this man to corroborate their testimony all the 

way from Lexington. There isn’t any doubt if they had 
known he was here, they would have talked to him. They 
certainly would not have, if they had known he was released 
from Lexington, walked in here and put themselves in the 
position that they did. Certainly the government had no 
idea that he was here. 

Let me ask you this: If he is cured of this addiction, if 
he was working for the government before he went out to 
Lexington—and he tells you that he went out there volun¬ 
tarily—3ie wanted to be helped and the government helped 
him by paying his railroad fare to go out there and be 
cured, when he came back here several weeks ago, who did 
he contact? Did he contact the government agents whom 
he had been working with? He had told them he wanted to 
go straight and did not want to use narcotics any more. 
Who paid his way to Lexington even though he had been 
there before? Who admits he had been convicted twice of 
narcotics violations? Did he go to the government that was 
trying to help him? They didn’t know where he was, but 
this narcotics peddler knew where he was. That is where 
he went. He went to the source of supply, ladies and gentle¬ 
men of the jury, because if he is even telling you the truth 
now that he is not now using narcotics, he knows in the 
future he is going to need them. That is significant. 

If Mitchell had gone to the narcotic authorities, 

101 they would have known he was here but somebody 
knew he was here and look who it was. I say to you, 

ladies and gentlemen of the jury, when it comes to weigh¬ 
ing the testimony of Agent Newkirk against this violator 
of the narcotic law, this admitted addict, that is when you 
weigh the credibility of your two witnesses and I say to 
you the whole criminal record of this witness can be taken 
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to attack his credibility. His Honor will tell yon that the 
record of any witness, as this Mitchell is a witness, can be 
weighed against his credibility. In other words, do yon be¬ 
lieve that a man who has been convicted of violation of 
the narcotic laws on two occasions, when he admits he has 
been an addict, if he isn’t still an addict; who got the cure 
once and then went back to it; who has been convicted of 
a minor violation, petit larceny and assault, do yon believe 
that that man would sit down here and be as apt to tell you 
the truth as an agent of the United States government, who 
is working to do his duty as a government employee? 

That is what you have. The testimony of those two men, 
one weighed against the other, and I submit to you, ladies 
and gentlemen of the jury, that you cannot believe this man 
Mitchell. When you weigh the fact that the government 
didn’t bring him in, as I say, and if you want to decide 
whether or not Mr. Newkirk knew that that man wasn’t 
in Lexington, ask yourselves the simple question: Why 
would he get on the stand and say he was in Lexing- 
102 ton if he didn’t think so and why have brought him 
here when he had this record himself? If we had 
put that man on the witness stand, the other side could have 
asked him about his record just as I have asked him. 
Would you have believed him then? You would have said, 
‘‘He is lying and maybe Newkirk is lying because he put 
him on to corroborate him.” 

Agent Newkirk had to use that man to get this evidence 
but he didn’t bring him here from Lexington or he didn’t 
try to bring him here from Lexington to corroborate him 
because he felt that you probably wouldn’t believe him, 
Mitchell. 

Ladies and gentlemen of the jury. Agent Newkirk stood 
on his own record and his own testimony and I submit to 
you that the thing you want to consider most is who this 
witness went to when he got out of Lexington and how he 
kept it from the narcotics agents that he wasn’t there but 
he went directly to the man who is the source of supply and 
who, if he isn’t already supplying it to him can do so when 
he needs it again. 

I submit to you, ladies and gentlemen of the jury, we have 
proved beyond a reasonable doubt that this man is guilty 
as indicted on the first three counts of the indictment. 
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